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RESIDENTIAL CONSTRUCTION 
CONTRACT 

 
THIS DOCUMENT CREATES IMPORTANT LEGAL OBLIGATIONS THAT YOU SHOULD 
UNDERSTAND PRIOR TO SIGNING. YOU SHOULD READ IT THOROUGHLY AND IF YOU ARE 
UNCERTAIN OR HAVE QUESTIONS ABOUT YOUR RIGHTS, OBLIGATIONS OR 
RESPONSIBILITIES UNDER THIS CONTRACT, YOU MAY WISH TO CONSULT AN ATTORNEY. 

 
1. PARTIES: HARLEY BLACKBURN HOLDINGS, LLC (“Builder”) agrees to construct the 

Improvements (as defined below) and sell and convey the completed Improvements and Property 
(as defined below) to  (collectively referred to as 
“Buyer”). 

 

2. PROPERTY:    

  (insert legal description), also 
known as   (insert Address and Zip 
Code), together with all improvements constructed or to be constructed on the Property, including 
the Improvements described below (the foregoing collectively referred to as the Property). 

 
3. IMPROVEMENTS: 

 
A. CONSTRUCTION DOCUMENTS - The Construction Documents shall consist of the 

following: 

1) Builder’s plan number, elevation, and specifications (The “Plans and 
Specifications”), and change orders as incorporated into this document; 

3) Schedule of Allowance Items dated  with  number of pages 
is hereby incorporated into this document; 

4) This Contract as may be hereafter amended; and 
5) all attached addenda and exhibits. 

 
B. WORK - Builder shall provide all labor and materials for the construction (“Work”) of a 

single-family residence substantially in accordance with the Construction Documents. Any 
inconsistencies or conflicts within the Construction Documents shall be resolved by the 
Builder in its reasonable discretion. If a detail of the construction is not specified within 
the Construction Documents or should an alternative building practice be available in lieu 
of a specified procedure, the Builder may select a construction procedure that complies 
with applicable building codes. Unless otherwise specified in writing, materials used by 
the Builder in the construction of the Improvements shall be as prescribed in the 
Construction Documents, subject to substitution at Builder's election should an item not be 
reasonably available or if the procurement of such would cause undue delay in the progress 
of the Work. Any substitutions shall be of comparable grade and quality and shall be 
specified in a Change Order (as defined below). The actual lot size conveyed, and 
construction of the Improvements is also subject to any changes in the Construction 
Documents as may be required by federal, state, or local governmental authorities, 
including changes to the plats or lot sizes in the county of construction. Buyer 
acknowledges that these changes may occur during construction and agrees that so long as 

the Improvements are substantially in compliance with the Construction Documents, any 
such deviations will be accepted without fault or liability to Builder. 
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4. SALES PRICE: Buyer agrees to pay Builder for the Property and Improvements described above, 

subject to adjustment as allowed by this Contract, for a total sales price (“Total Sales Price”) of 
$  , payable as follows: 

 
The portion of the Total Sales Price that is to be derived from a mortgage loan (the “Loan”) shall 
be obtained from a third party lender (the “Lender”) (specify – Conventional         ; FHA          ; or  
VA          ) acceptable to Builder. Should the Buyer desire to change Lender, it may do so only with 
the approval of Builder and to a Lender acceptable to Builder. Responsibility for obtaining the Loan 
and for satisfying any and all conditions made by the Lender regarding said Loan shall rest solely 
with the Buyer. Buyer will pay the Lender at Closing all required prepaid items (points, prepaid 
interest, taxes and insurance) and pay all Closing costs identified in Paragraph 8D below; provided 
that if the Buyer obtains financing through the Federal Housing Administration (the “FHA”) or the 
Veterans Administration (the “VA”), the Buyer shall pay only those Closing costs that are permitted 
under FHA/VA regulations, and Builder shall pay the remainder unless otherwise limited with this 
Agreement. The approval of a lender by Builder in no respect constitutes Builder’s recommendation 
to Buyer of any particular lender or that Builder and such lender(s) are in any way affiliated or 
represent one another. 

 

A. INITIAL CASH PAYMENT – Buyer shall have paid in cash to Builder in an Initial Cash 
Payment in the amount of $ 10,000.00 at the signing of the Reservation Agreement. A 
second deposit of $ 15,000.00 shall be paid by the Buyer AT SIGNING OF THIS 
CONTRACT (that shall be known as the “Deposit”) held by Harley Blackburn Holdings, 
LLC to be paid as a portion of the Total Sales Price, which shall be retained by the Builder as 
liquidated damages if this Contract is terminated for any reason other than a Builder's Event 
of Default (as defined below) or Builder's Termination Right (as defined below). Builder 
and Buyer agree that it is not possible to calculate the exact amount of damages that Builder 
will suffer if this Contract is terminated for a reason other than the Builder being in default 
and this amount is a reasonable approximation of the damages. This amount is not intended 
by the parties to be a penalty in any way. 

 

B. UGRADE DEPOSIT – A 50 % non-refundable deposit will be made on any and all upgrades 
chosen by the Buyer.  The remaining balance of the upgrades will be added to the final loan 
amount.  

 
C. REMAINING UNPAID BALANCE – Any remaining unpaid balance of the Total Sales 

Price shall be paid by Buyer to Builder in cash at Closing. 

 
5. LOAN APPLICATION, FINAL CHOICE OF LENDER AND APPROVAL: Without obligation 

to obtain a loan from such lender, Buyer agrees to diligently seek to qualify for the Loan from Lender 
(or provide proof of available funds in the case of a cash purchase), and promptly execute or Buyer 
may also apply to obtain approval from another lender within the time frame provided in the 
preceding sentence. 

 

Buyer hereby authorizes Lender to provide Builder information on the status of Buyer’s Loan 
Application and other information/ratios to assist Builder in assessing Buyer’s ability to fulfill its 
obligations under this Contract. Buyer further agrees to provide all outstanding information to 
Lender no later than three (3) weeks prior to the scheduled Closing date and to provide any 
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information requested by the Lender or loan underwriter to satisfy any conditions to closing as soon 

as practical but in no event later than two (2) days after receipt of the request. The failure of Buyer 
to promptly apply for the Loan and/or failure to execute and furnish all required documents, or to 
timely make all payments called for in this Contract shall constitute a breach of this Contract by 
Buyer. 

 

In that event, Builder will be entitled to send written notice of such breach to Buyer to cure the 
breach within fifteen (15) days of sending such notice. If Buyer fails or refuses to cure within fifteen 
(15) days, the Deposit shall be forfeited to Builder and this Contract shall be terminated. 

 
 

6. ESCROW: 

 
A. ESCROW AGENT - The Escrow Agent is (i) not a party to this Contract and does not 

have liability for the performance or nonperformance of any party to this Contract, (ii) not 
liable for interest on the Deposit and (iii) not liable for the loss of any Deposit caused by 
the failure of any financial institution in which the Deposit has been deposited unless the 
financial institution is acting as Escrow Agent. 

 
B. EXPENSES - At Closing (as defined below), the Deposit must be applied first to any cash 

down payment, then to Buyer's Expenses and any excess refunded to Buyer. If no Closing 
occurs, Escrow Agent may require payment of unpaid expenses incurred on behalf of the 
parties and a written release of liability of Escrow Agent from all parties. 

 
C.  DEMAND - Upon termination of this Contract, either party or the Escrow Agent may send 

a release of Deposit to each party and the parties shall execute counterparts of the release 
and deliver same to the Escrow Agent. If either party fails to execute the release, either 
party may make a written demand to the Escrow Agent for the Deposit. If only one party 
makes written demand for the Deposit, the Escrow Agent shall promptly provide a copy of 
the demand to the other party. If the Escrow Agent does not receive written objection to 
the demand from the other party within fifteen (15) days, Escrow Agent may disburse the 
Deposit to the party making them and reduced by the amount of unpaid expenses incurred 
on behalf of the party receiving the Deposit and Escrow Agent may pay the same to the 
creditors. If Escrow Agent complies with the provisions of this paragraph, each party 
hereby releases Escrow Agent from all adverse claims related to the disbursal of the 
Deposit. 

 
D. DAMAGES - Any party who wrongfully fails or refuses to sign a release acceptable to the 

Escrow Agent within seven (7) days of receipt of the request will be liable to the other party 
for liquidated damages of three times the amount of the Deposit. 

 
E. NOTICES - Escrow Agent's notices will be effective when sent in compliance with the 

notice requirements in this Contract. Notice of objection to the demand will be deemed 
effective upon receipt by Escrow Agent. 
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7. TITLE POLICY, SURVEY, AND APPRAISAL: 

 
A. TITLE POLICY - Builder shall furnish to Buyer at Buyer's expense an owner policy of title 

insurance (“Title Policy”) issued by                                                                                          
(“Title Company”) in the amount of the Total Sales Price, dated at or after closing, insuring 
Buyer against loss under the provisions of the Title Policy, subject to the promulgated 
exclusions (including existing building and zoning ordinances) and the following 
exceptions: 
1) Restrictive covenants applicable to the platted subdivision in which the Property 

is located. 
2) The standard printed exception for standby fees, taxes, and assessments. 

3) Liens created as part of the financing described in this Contract. 

4) Utility easements created by the dedication deed or plat of the subdivision in which 
the Property is located. 

5) Reservations or exceptions otherwise permitted by this Contract or as may be 
approved by Buyer in writing. 

6) The standard printed exception as to discrepancies, conflicts, shortages in area or 
boundary lines, encroachments, or protrusions, or overlapping improvements. 
Buyer, at Buyer's expense, may have the exception amended to read only, 
"shortages in area." 

7) The standard printed exception as to marital rights. 

8) The standard printed exception as to waters, tidelands, beaches, streams, and 
related matters. 

 
B. COMMITMENT - Within twenty (20) days after the Title Company receives a copy of this 

Contract, Builder shall furnish to Buyer a commitment for title insurance (“Commitment”) 
and, at Buyer's expense, legible copies of restrictive covenants and documents evidencing 
exceptions in the Commitment other than the standard printed exceptions. Builder 
authorizes the Title Company to mail or hand deliver the Commitment and related 
documents to Buyer at Buyer's address shown below. If the Commitment is not delivered 
to Buyer within the specified time, the time for delivery will be automatically extended up 
to 15 days. 

 
C. RESOLVING TITLE OBJECTIONS - Any items constituting an encumbrance upon or 

adversely affecting title to the Property disclosed on the Survey other than items 6A (1) 
through (7) above; disclosed in the Commitment other than items 6A (1) through (8) above; 
or which prohibit the use of the Property as a single-family residence. Within three (3) days 
after receipt by Buyer of the Commitment and the Survey (“Title Review Period”), Buyer 

shall notify Builder and the Title Company in writing (“Buyer's Objection Notice”) of its 

objection to any such exceptions to title or disapproval of the Survey (“Title Objections”). 
Builder shall have fifteen (15) days (“Builder's Cure Period”) after receipt of Buyer's 
Objection Notice during which to cure such Title Objections and the Closing will be 
extended, as necessary. Builder shall exercise reasonable efforts to remove or cure any Title 
Objections set forth in Buyer's Objection Notice, provided, Builder shall not be obligated 
to incur any cost or expense in connection therewith. Notwithstanding the foregoing, 
Builder shall be obligated to discharge and cause to be released at Closing any lien securing 
a monetary obligation incurred by Builder. In the event that Builder fails to cure the Title 



INITIALS: Buyer  ; Buyer  ; Builder   5  

Objections to Buyer's reasonable satisfaction prior to the end of Builder's Cure Period, 
Buyer may, at its option, terminate this Contract by written notice to Builder within three 
(3) business days after the conclusion of Builder's Cure Period whereupon the Deposit will 
be refunded to Buyer and neither Builder nor Buyer shall have any further rights or 
obligations hereunder. If Buyer fails to terminate this Contract within such period, then all 
of Buyer's Title Objections shall be deemed waived. Any exceptions to title disclosed in 
the Commitment and not objected to by Buyer in Buyer's Objection Notice shall be deemed 
accepted by Buyer. The phrase "Permitted Exceptions" shall mean those exceptions to title 
set forth in the Commitment and which have been accepted or waived by Buyer. 

 
D. APPRAISAL – If the Total Sales Price is to be paid from the proceeds of a Loan guaranteed 

by the VA or insured by the Department of Housing and Urban Development (“HUD”) as 
indicated in Paragraph 4, it is expressly agreed that, notwithstanding any other provisions 
of this Agreement, the Buyer shall not incur any penalty by forfeiture of the Deposit or any 
prepaid items, or otherwise be obligated to complete the purchase of the Property, unless 
the Builder has delivered to the Buyer a written statement as may be required by VA or 
HUD, as applicable, setting forth the appraised value of the Property and Home of not less 
than the Total Sales Price specified in Paragraph 4 of the Agreement, net of any closing 
costs to be paid by Builder and not of any options/upgrades added by Buyer. Both parties 
agree to deliver the appraised value statement to the other party promptly after such 
statement is made available. The Buyer shall, however, have the option of proceeding with 
the consummation of this Agreement without regard to the appraised value as set forth in 
the appraised valuation statement, and the Builder shall have the right (but not the 
obligation) to reduce the Purchase Price to such appraised value. The appraised valuation 
is arrived at to determine the maximum mortgage that the VA or HUD will insure. Neither 
the VA nor HUD warrants the value or the condition of the Property and the Home. This 
provision is not applicable to a Loan not guaranteed by the VA or a Loan not insured by the 
HUD, as so indicated in Paragraph 4. 

 
8. NOTICE TO BUYER: 

 
A. ABSTRACT OR TITLE POLICY - Buyer is advised to have an abstract of title covering 

the Property examined by an attorney of Buyer's selection, or Buyer should be furnished 
with or obtain a Title Policy. If a Title Policy is furnished, the Commitment should be 
promptly reviewed by an attorney of Buyer's choice due to the time limitations on Buyer's 
right to object. 

 

B. MANDATORY OWNERS' ASSOCIATION MEMBERSHIP - $375.00 The Property is 

subject to mandatory membership in a condominium owners' association. If the Property is 
subject to mandatory membership in a condominium owners' association, Builder notifies 
Buyer under Section 5.012, Texas Property Code, that, as a purchaser of property in the 
residential community in which the Property is located, the Buyer is obligated to be a 
member of the condominium owners' association. Restrictive covenants governing the use 
and occupancy of the Property and a dedicatory instrument governing the establishment, 
maintenance, and operation of this residential community have been or will be recorded in 
the real property records of the county in which the Property is located. Copies of the 
restrictive covenants and dedicatory instrument may be obtained from the county clerk. The 
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Buyer is obligated to pay assessments to the condominium owners' association. The amount 
of the assessments is subject to change. The Buyer's failure to pay the assessments could 
result in a lien on and the foreclosure of the Property. 
Section 207.003, Property Code, entitles an owner to receive copies of any document that 
governs the establishment, maintenance, or operation of a subdivision, including, but not 
limited to, restrictions, bylaws, rules and regulations, and a resale certificate from a 
condominium property owners' association. A resale certificate contains information 
including, but not limited to, statements specifying the amount and frequency of regular 
assessments and the style and cause number of lawsuits to which the condominium property 
owners' association is a party, other than lawsuits relating to unpaid ad valorem taxes of an 
individual member of the association. These documents must be made available to you by 
the condominium property owners' association or the association's agent on your request. 

 
C. STATUTORY TAX DISTRICT - If the Property is situated in a utility or other statutorily 

created district providing water, sewer, drainage, or flood control facilities and services, 
Chapter 49 of the Texas Water Code requires Builder to deliver and Buyer to sign the 
statutory notice relating to the tax rate, bonded indebtedness, or standby fee of the district 
prior to final execution of this Contract. 

 
D. PROPERTY LOCATED IN A CERTIFICATED SERVICE AREA OF A UTILITY 

SERVICE PROVIDER - Notice required by Section 13.257, Water Code: The real 
property, described in Paragraph 2, that you are about to purchase may be located in a 
certificated water or sewer service area, which is authorized by law to provide water or 
sewer service to the properties in the certificated area. If your property is located in a 
certificated area there may be special costs or charges that you will be required to pay 
before you can receive water or sewer service. There may be a period required to construct 
lines or other facilities necessary to provide water or sewer service to your property. You 
are advised to determine if the property is in a certificated area and contact the utility 
service provider to determine the cost that you will be required to pay and the period, if 
any, that is required to provide water or sewer service to your property. The undersigned 
Buyer hereby acknowledges receipt of the foregoing notice at or before the execution of a 
binding contract for the purchase of the real property described in Paragraph 2 or at closing 
of purchase of the real property. 

 
E. TIDE WATERS - If the Property abuts the tidally influenced waters of the state, Section 

33.135, Texas Natural Resources Code, requires a notice regarding coastal area property 
to be included in the Contract. 

 

F. GULF INTRACOASTAL WATERWAY - If the Property is located seaward of the Gulf 
Intracoastal Waterway to its southernmost point and then seaward of the longitudinal line 
also known as 97 degrees, 12', 19" which runs southerly to the international boundary from 
the intersection of the centerline of the Gulf Intracoastal Waterway and the Brownsville 
Ship Channel, Section 61.025, Texas Natural Resources Code, requires a statement to be 
included in the Contract for conveyance of the Property. 

 

G. ENVIRONMENTAL MATTERS - Buyer is advised that the presence of wetlands, toxic 
substances, including asbestos and wastes or other environmental hazards or the presence 
of a threatened or endangered species or its habitat may affect Buyer's intended use of the 
Property. 
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H. ANNEXATION - If the Property is located outside the limits of a municipality, Builder 

notifies Buyer under Section 5.011, Texas Property Code, that the Property may now or 
later be included in the extraterritorial jurisdiction of a municipality and may now or later 
be subject to annexation by the municipality. Each municipality maintains a map that 
depicts its boundaries and extraterritorial jurisdiction. To determine if the Property is 
located within a municipality's extraterritorial jurisdiction or is likely to be located within 
a municipality's extraterritorial jurisdiction, Buyer should contact all applicable 
municipalities. 

 
I. PUBLIC IMPROVEMENT DISTRICTS - If the Property is in a public improvement 

district, Section 5.014, Texas Property Code, requires Builder to notify Buyer as follows: 
As a purchaser of this parcel of real property you are obligated to pay an assessment to a 
municipality or county for an improvement project undertaken by a public improvement di 

strict under Chapter 372, Local Government Code. The assessment may be due annually or 
in periodic installments. More information concerning the amount of the assessment and the 
due dates of that assessment may be obtained from the municipality or county levying the 
assessment. The amount of the assessment is subject to change. Your failure to pay the 
assessments could result in a lien on and the foreclosure of your property. 

 
J. BACK-UP OFFERS - Unless expressly prohibited in writing by the parties, Builder may 

continue to show the Property for sale and to receive, negotiate and accept back-up offers. 
 
K. INITIAL CAPITAL CONTRIBUTION TO HOA – An initial Capital Contribution of 

$5000.00 is due to the HOA at closing. Initials: Buyer_______    
 

9. TIME: 
 

A. COMMENCEMENT OF WORK - To the extent that portions of the Improvements have 
been completed at the time this Contract is executed, Buyer acknowledges that Buyer has 
inspected the Improvements, noted changes from the Construction Documents, and Buyer 
hereby accepts those portions of the Improvements as built. Builder shall commence the 
Work within calendar days after: 
1) The complete Construction Documents have been approved and initialed by both 

Buyer and Builder; 
2) Buyer has obtained permanent financing acceptable to the Builder; and 

3) All appropriate building permits have been issued and/or appropriate regulatory 
approvals have been obtained. 

 

B. COMPLETION OF IMPROVEMENTS - After commencement or continuation of the 
Work, construction activities shall thereafter be continued in accordance with Builder's 
normal construction schedule until the Improvements reach Substantial Completion (as 
defined below). Builder will make all reasonable efforts to substantially complete the 
Improvements within 365 calendar days from the date hereof (Projected Completion Date), 
subject to Permitted Delays (as defined below). Builder does not warrant or guarantee 
completion of the Improvements on any specific date. 
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C. PERMITTED DELAYS - The Projected Completion Date may be extended for one or 

more of the following causes (each is a Permitted Delay): 
1) Changes by Buyer or Buyer's representatives to the Construction Documents. 
2) Failure of Buyer to timely make selections as directed below. 
3) Failure of Buyer to timely make any payments when due. 

4) Other acts or omissions by Buyer or Buyer's representatives. 
5) Prohibitive inclement weather or acts of God. 
6) Fire or casualty loss. 
7) Non-availability of labor, services, or materials. 
8) Delays caused by any applicable governmental entities change in laws, ordinances, 

plats, or delays in issuing necessary permits or conducting inspections. 
9) Delays caused by Change Orders. 

10) Disputes with Buyer or Buyer's representatives (which will allow Builder to 
suspend Work until resolved). 

11) Civil unrest, strikes, lockouts, acts of public authorities, war. 

12) Other events or causes beyond the Builder's reasonable control. 
Builder shall be able to extend the Projected Completion Date by giving Buyer written 
notice within thirty (30) days of a Permitted Delay. 

 
D. CLOSING - The closing of the sale (“Closing”) of the Improvements shall take place at 

the Title Company or any other location agreed to in writing by the parties within seven 

(7) days after Substantial Completion (as defined below) of the Improvements, or within 
seven (7) days after objections to matters disclosed in the Commitment or in the Survey 
have been cured or waived, whichever date is later (“Closing Date”). Buyer shall be 
responsible for all remaining Closing costs as permitted by applicable law. At Closing, 
Builder shall furnish tax statements or certificates showing no delinquent taxes, and a 
special warranty deed conveying good and indefeasible title. The special warranty deed 
shall be prepared and filed at the Builder's expense. Buyer shall be responsible for all 
remaining Closing costs as permitted by applicable law. Any extension of the Closing Date 
caused by Buyer or Buyer's agents shall result in an increase of the Total Sales Price equal to 
the total amount of additional per diem interest incurred by Builder plus per diem tax, 
insurance, maintenance, and utility expenses. 

 
10. SUBSTANTIAL COMPLETION, INSPECTION, RELEASE AND OCCUPANCY: The 

Improvements will be deemed to be substantially completed (“Substantial Completion”) when a 
certificate of occupancy is issued or, if no certificate of occupancy is required, when all electrical, 
mechanical, and plumbing final inspections, or all other required inspections, have been approved 

or all approvals for occupancy have been received from any applicable governmental authority or, 
in the absence of the foregoing, when the Improvements are suitable for occupancy. At the time of 
Substantial Completion, but in no event later than the Closing Date, Buyer will conduct a walk- 
through inspection of the Improvements and will execute and deliver to Builder a "Final Customer 
Walk-Thru Approval and Punch List" in the form attached hereto which confirms Buyer's 
inspection and acceptance of the Improvements and releases Builder from all claims and liabilities 
except contractual warranty obligations arising under the Builder's Express Home Warranty and 
any agreed items of Work to be completed after Closing (“Punch List Items”). Except for Punch 
List Items expressly noted in the Final Customer Walk-Thru Approval and Punch List, closing of 
this Contract shall be conclusively deemed to be an acknowledgment by the Buyer that all Work 
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has been completed in accordance with the Construction Documents and approved by Buyer. Upon 
Substantial Completion of the Improvements and Closing, Buyer will be given possession of the 
Improvements on the Property; provided, however, that in no event shall Buyer be entitled, without 
the prior written consent of the Builder, to occupy any portion of the Improvements until Builder 
has been paid the Total Sales Price and all payments as set forth herein. At such time as Buyer first 
occupies the Improvements, Builder shall be released from any further obligation or duty for the 
maintenance of insurance coverage with respect to the Property and/or the care, repair, maintenance 
and condition of the Property and the Improvements, except as outlined in Builder's Express Home 
Warranty, if applicable. Builder's failure to complete Punch List Items shall not be a basis for Buyer 
to withhold any payments otherwise due Builder and, although the Express Home Warranty will be 
in effect at Substantial Completion, no work is required to be performed by Builder pursuant to the 
Express Home Warranty until the Total Sales Price and all payments set forth herein have been paid 
to Builder by Buyer in full. 

 

11. ALLOWANCES: For the purposes of this Contract, Allowances include budgets for certain Work 
components shown in the Construction Documents to be incorporated into the Improvements. The 
sums allocable to each listed Allowance are included within and are part of the Total Sales Price. 
Unless otherwise noted in the Construction Documents, each Allowance listed includes, without 
limitation, the component costs of material and labor, any appropriate sales tax, shipping charges, 
or other costs associated with procurement. Selections of Allowance items will be made at suppliers 
typically used by Builder to limit the possibility of unusual costs or delays. All overages in 
expenditures from Allowance amounts will be treated as a Change Order as defined below. The 
Projected Completion Date, as set forth above, will be automatically extended if Allowance items 
are not selected within ten (10) days of written notice from Builder. Buyer will verify all selections 
with the supplier and provide Builder with the proper information for ordering. Buyer understands 
that some materials selected will have a wide variation in color, pattern, and texture. The additional 
material or labor cost for any waste, spoilage, breakage, or culling shall be applied to the allowance 
for that item and a Change Order for any overages will be executed by Buyer and Builder. 

 
12. CHANGES: 

 

A. CHANGE ORDER PROCEDURE - Except as otherwise stated in this Contract, no 
alterations, additions, or deletions will be made in the Work unless agreed to in writing by 
Buyer and Builder. To approve a proposed change, both Buyer and Builder shall sign a 
written agreement (“Change Order”) in the form attached hereto. Upon receiving from Buyer 
a written request for any such change that details the nature of the changes to be made, 
Builder shall present Buyer with a proposal for the changes including any additional price of 
construction, additional Builder's compensation, and any extensions to the Projected 
Completion Date. If Buyer accepts, in writing, Builder's proposal for changes, the Change 
Order will become a binding attachment to the Construction Documents, and to the extent a 
conflict between a Change Order and the Construction Documents exists, the terms of the 
Change Order shall control. Any Buyer party (e.g. husband or wife) may sign the Change 
Order as agent for the other, and the signature of one Buyer shall be binding on the other. 
Failure of Buyer to approve Builder's proposal for changes within three (3) days after receipt 
shall constitute a rejection of the proposal. Builder shall be reimbursed at $ 150.00 per hour, 
with a minimum fifty dollars, for all expenses and effort incurred in the production of any 
Change Order proposal not accepted by the Buyer. Unless otherwise specified in agreed 
upon Change Orders, Buyer shall pay for all agreed upon Change Orders including the 
additional Builder's compensation to Builder in cash or immediately available funds within  
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three (3) business days after Buyer's acceptance of the proposal. Builder will not be obliged 
to proceed with any Work until any such amounts have been paid as agreed. Builder has no 
obligation to stop the Work while Change Orders are being discussed. 

 
B. CHANGE ORDERS OF NECESSITY - Notwithstanding the provisions of Section 12.A, 

Buyer agrees to execute Change Orders (including any necessary increases to the Total 
Sales Price) that may be necessary to: 
1) Comply with applicable governmental requirements. 
2) Provide structural integrity to the Improvements. 

3) Route electrical, mechanical, or other systems included in the Work. 
4) Avoid or correct any conditions which might result in defects or other warranty 

claims. 

 
13. BUILDER'S RESPONSIBILITIES: Builder, in the performance of the Work, does so as an 

independent contractor. Nothing contained in or inferable from this Contract should be construed 

to make Builder the agent, servant, or employee of Buyer, or create any partnership, joint venture 
or other association between Buyer and Builder. Builder accepts responsibility for the performance 
of all duties reasonably necessary to complete the Work and agrees that: 

 
A. PERMITS - Builder shall make reasonable efforts to obtain all necessary licenses, permits, 

and similar authorizations required by any applicable governmental authorities, including 
all water and wastewater services and plats rendered. Builder shall have no liability for any 
failure to obtain any such items or in case such items change through no fault of Builder, 
in which case either party may terminate this Contract without further liability to the other 
party. 

 
B. PAYMENT OF COSTS - Builder shall pay all costs related to the Work, except for costs 

associated with Change Orders as described above. 
 

C. MATERIALS - Builder shall use all new materials in connection with the Work that are of 
a suitable quality for the intended purpose, except as otherwise specified in the Construction 
Documents. 

D. LIENS - Builder shall deliver the Improvements and Property to the Buyer free of all liens, 
claims, security interests or encumbrances that might have arisen from the performance of 
the Work. 

 
E. CODES AND STANDARDS - Builder shall perform the Work in accordance with the 

Express Home Warranty (Paragraph 10), except where such standards have been modified 
by local building codes. Builder shall have sole control over the scheduling and progress of 
the Work, including the superior right to select and arrange for all labor in any way related 
to the Work. Builder shall exercise exclusive control over the selection of subcontractors 
and shall not be obligated to employ subcontractors solely on the basis of cost savings that 
might be achieved. All subcontractors shall perform their work independently, and not as 
an agent or employee, servant or representative of Builder. 

 
F. OTHER - Builder shall perform all other obligations as provided in this Contract. 
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14. WARRANTY: 

 
A. Builder will provide warranty coverage on the Improvements to Buyer according to the 

terms and conditions set forth in Addendum 1. This express limited warranty constitutes the 
sole and only warranty provided by Builder to Buyer regarding the Improvements. 

B. Builder will abide by the State of Texas Home Buyers Warranty; A 10-year builders warranty 
covers structural defects to a home’s designated load-bearing elements. 

 
15. DEFAULT BY BUILDER: 

 
A. EVENTS OF DEFAULT (each is a Builder Event of Default) - 

1) A breach by Builder of any material provision contained in this Contract. 
2) Builder's filing of a voluntary petition in bankruptcy, making an assignment for the 

benefit of any creditor, being adjudicated as bankrupt or insolvent, or applying for 
or consenting to the appointment of a receiver, trustee or liquidator of all or a 
substantial part of Builder's assets. 

3) Builder's failure, without cause, to make payment to any material supplier, laborer 
or subcontractor for which Builder has received payment from Buyer or Buyer's 
lender. 

4) Abandonment of the Work by Builder for a period of fifteen (15) or more 
consecutive days provided that the inactivity is not caused, at least in part, by 
weather, shortage of labor or materials, delays attributable to the conduct of Buyer, 
or other matters beyond the control of Builder. 

 
B. NOTICE OF DEFAULT TO BUILDER - If Builder commits a Builder Event of Default, 

prior to exercising any remedy granted by this Contract or by law, Buyer shall deliver 
written notice of such default to Builder. If the Builder Event of Default is not cured within 
fifteen (15) days after delivery of the written notice (“Builder's Cure Period”), Buyer may 
exercise any remedy, subject to the terms of this Contract. 

 
C. REMEDIES OF BUYER - Upon the occurrence of any Builder Event of Default and the 

expiration of Builder's Cure Period, Buyer may (but shall not be obligated to) terminate 
this Contract and recover monetary damages as specified below. The remedy of specific 
performance is hereby waived by Buyer and shall not be available in any action concerning 

this Contract. Notwithstanding any default by Builder, Builder shall be entitled to seek an 
injunction to remove any such cloud. Any monetary damages available to Buyer shall be 
limited to (i) a refund of the Deposit paid; (ii) return of any sums paid to Builder for 
construction deposits, upgrades, options, extras or Change Orders; and (iii) reasonable and 
necessary attorney's fees and costs incurred to invoke and prosecute mediation and/or 
arbitration as herein provided. If Builder refuses to close, Buyer not being in default, Buyer 
will be entitled to pursue all remedies provided under Texas law, save and except specific 
performance. 

 
16. BUYER'S RESPONSIBILITIES: Buyer agrees to the following: 

 
A. PAYMENTS - Buyer shall make all payments to Builder as required by this Contract. 

 
B. OBJECTIONS TO WORK - Buyer agrees to promptly notify Builder of any objections to 

any Work not in compliance with the Construction Documents. Failure by Buyer to 
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promptly notify Builder of objections to any Work performed within any phase of 
construction shall constitute an acceptance of that portion of the Work subject to Builder's 
obligations under the Express Home Warranty. Buyer acknowledges and agrees, however, 
that it may be inappropriate and/or unreasonably expensive and time-consuming to replace, 
refabricate or repaint a component that exhibits a minor defective condition. In such 
instances, Builder, in its sole judgment, may (i) employ an alternate remedy to correct the 
deficiency in conformance with reasonable building practices, or (ii) conclude that the 
condition is within acceptable tolerances and take no corrective action. Any objections must 
be made by Buyer and no representative or agent of Buyer shall have the authority to make 
objections unless agreed to in writing by Builder. 

 
C. SUBCONTRACTORS – Buyer and Buyer’s agents and representatives agree not to 

instruct, direct, or otherwise communicate with the subcontractors retained by Builder as to 
the scheduling of or details about the Work (including additions to or deletions from the 
Work). Furthermore, Buyer and Buyer’s agents and representatives shall not do or cause 
any Work to be done or alter or cause the alteration of any portion of the Improvements, 
whether complete or incomplete, prior to Buyer's occupancy of the Improvements without 
Builder's express written consent. 

 
D. OTHER - Buyer shall perform all other obligations as provided in this Contract. 

 
17. DEFAULT BY BUYER: 

 
A. EVENTS OF DEFAULT BY BUYER - (each is a Buyer Event of Default): 

1) Buyer or Buyer's agents or representatives fail to make any payments due under 
this Contract, including payment for any Change Orders. 

2) Buyer or Buyer's agents or representatives delay or unreasonably interfere with the 
Builder in the execution of the Work. 

3) Buyer fails to participate in the walk-through inspection as provided in this 
Contract. 

4) Buyer or Buyer's agents or representatives fail to perform any material agreement 
contained in this Contract. 

5) Buyer, or any person liable for the payment or performance under this Contract, 
files a petition in bankruptcy, makes an assignment for the benefit of any creditor, 
is adjudicated as bankrupt or insolvent, or applies for or consents to the 
appointment of a receiver, trustee or liquidator of all or a substantial part of their 
or its assets. 

 
B. NOTICE OF DEFAULT TO BUYER - If Buyer commits a Buyer Event of Default, prior 

to exercising any remedy granted by this Contract or by law, Builder shall deliver written 
notice of such default to Buyer. If the Buyer Event of Default is not cured within fifteen 

(15) days after delivery of such written notice (“Buyer's Cure Period”), Builder may 
exercise any remedy subject to the terms of this Contract. Upon the occurrence of a Buyer 
Event of Default, all amounts owed for Work completed will, at the option of the Builder, 
after any notice or Buyer's Cure Period, become immediately due and payable without 
prejudice to any other remedy of the Builder. 
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C. REMEDIES OF BUILDER - Upon the occurrence of any Buyer Event of Default and the 
expiration of Buyer's Cure Period, Builder may (but shall not be obligated to) discontinue 
performance of this Contract and (i) terminate this Contract and retain all money previously 
paid by Buyer to Builder as liquidated damages thereby releasing both parties from this 
Contract; or (ii) seek recovery of any and all damages suffered by Builder. The remedy of 
specific performance is hereby waived by Builder and shall not be available in any action 
concerning this Contract. If Buyer refuses to close, Builder not being in default, Builder 
will be entitled to pursue all remedies provided under Texas law, save and except specific 
performance, including the right to offer the Property for sale to others and dispose of the 
Property in such a manner as Builder may deem appropriate. Such action by Builder will 
immediately terminate the Agreement. 

 
D. DELINQUENT PAYMENT - Should the Buyer fail to make payment to the Builder of any 

portion of the Total Sales Price when payment is due, then the Buyer shall pay to the 

Builder, in addition to the sum shown as due, interest at the maximum rate allowed by 
applicable federal and state law, which interest shall accrue as of the date payment was first 
due and shall continue to accrue until the date of payment. 

 
18. BUYER(S) AND BUILDER'S JOINT AGREEMENTS: 

 
A. WORK PERFORMED AND MATERIALS PROVIDED DIRECTLY BY BUYER - Upon 

receipt of Builder's written approval, in the event Buyer contracts with other parties to 
perform work or provide or install materials which are not a part of any Work performable 
by Builder hereunder, Buyer shall keep such other parties from interfering with the progress 
of the Work. To the extent reasonably practicable, Builder shall cooperate with such other 
parties, but will not be responsible for coordinating that work or for the quality of their 
work. Buyer agrees that any ACTS OF, OMISSIONS BY, OR LOSSES, DAMAGES OR 
DELAYS CAUSED BY BUYER, BUYER'S AGENTS OR ANY THIRD PARTY 
RETAINED BY BUYER SHALL BE THE RESPONSIBILITY OF BUYER, NOT THE 
BUILDER. FURTHERMORE, BUYER AGREES THAT BUILDER WILL NOT BE 
REQUIRED TO PAY FOR, WARRANT, REPAIR, INSURE OR CORRECT ANY 
WORK PERFORMED OR MATERIALS PROVIDED BY PERSONS OR ENTITIES 
EMPLOYED BY, OR WHO HAVE CONTRACTED WITH BUYER. Buyer shall fully 
and promptly pay all sums charged by third parties hired or retained by Buyer and 
indemnify and hold Builder harmless from all such charges and any related liens. Buyer 
agrees that ownership of such third-party changes, additions and materials shall remain in 
Builder until Closing has occurred. 

 
B. INSULATION - As required by Federal Trade Commission regulations, the information 

relating to the insulation installed or to be installed in the Improvements at the Property is 
as shown in the specifications or Construction Documents. 

 
C. DOCUMENT RELIANCE - Buyer is advised that the Builder may have contracted with 

one or more independent professional architects, engineers, surveyors, designers, or other 
professional third parties (“Builder's Professionals”) to perform services and/or prepare 
certain documents or reports for completion of the Construction Documents and/ or use in 
constructing the Improvements. Buyer, at Buyer's option, may also elect to obtain soil and 
sub-soil tests, flood plain maps and any other data or documents which may impact the 
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performance of the completed Improvements from experts knowledgeable of such matters 
and hired by Buyer (“Buyer's Professionals”). If Buyer elects to obtain such data and/or 
documents, Buyer shall direct Buyer's Professionals to furnish all such data and/or 
documents to Builder prior to the design of the foundation and the completion of the 
Construction Documents. In constructing the Improvements, Builder will rely on 
documents provided by Builder's Professionals and Buyer's Professionals as being 
complete, adequate, and correct in all respects. Builder shall promptly notify Buyer of any 
errors, conflicts, or inconsistencies discovered with respect to the Buyer supplied data or 
Construction Documents. BUILDER DOES NOT WARRANT OR GUARANTEE AND 
WILL NOT BE RESPONSIBLE FOR ANY ERRORS OR OMISSIONS IN THE 
REPRESENTATIONS, DOCUMENTS, DATA, PLANS, SPECIFICATIONS, DESIGNS, 
OR CONSTRUCTION DOCUMENTS WHICH HAVE BEEN PREPARED BY BUYER, 
BUYER'S PROFESSIONALS OR ANY OTHER THIRD PARTY. Builder's reasonable 
reliance on the data and Construction Documents compiled and/or provided by Buyer's 
Professionals shall relieve Builder from all responsibility for or liability to the Buyer for 
damages to the structural components of the Improvements caused by raising, shifting, 
heaving or settling of the soil or any other damage to the Improvements, provided Builder 
constructs the Improvements in substantial compliance with the Construction Documents. 
Any supplements to the Construction Documents prepared by Builder shall be the property 
of Builder and shall not be used by Buyer except for construction provided by Builder. 
Buyer acknowledges that changes may occur in the Work and agrees that so long as the 
construction of the Improvements is substantially in compliance with the Construction 
Documents, such deviations will be accepted. 

 
D. PRORATIONS AND ROLLBACK TAXES - 

1) Prorations: Taxes for the current year, maintenance fees, assessments, dues, and 
rents will be prorated through the Closing Date. If taxes for the current year vary 
from the amount prorated at Closing, the parties shall adjust the prorations when 
tax statements for the current year are available. If taxes are not paid at or prior to 
Closing, Buyer will be obligated to pay all applicable taxes for the current year. 

2) Rollback Taxes: If Builder's change in use of the Property prior to Closing or denial 
of a special use valuation on the Property results in additional taxes, penalties, or 
interest (“Assessments”) for periods prior to Closing, the Assessments will be the 
obligation of Builder. 

 
E. FEDERAL TAX REQUIREMENT - If Builder is a "foreign person," as defined by 

applicable law, or if Builder fails to deliver an affidavit that Builder is not a "foreign 
person," then Buyer shall withhold from the sales proceeds an amount sufficient to comply 

with applicable tax law and deliver the same to the Internal Revenue Service together with 
appropriate tax forms. IRS regulations require filing written reports if cash in excess of 
specified amounts is received in the transaction. 

 
F. OTHER PARTIES BOUND - Buyer and Builder each bind themselves and their respective 

heirs, executors, administrators, partners, successors, assigns, and legal representatives of 
such party in all matters related to this Contract. 

 
G. NO ASSIGNMENT - Neither party has the right to assign this Contract without the written 

consent of the other, which consent shall not be unreasonably withheld. 
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H. TIME OF THE ESSENCE - Time is of the essence in this Contract. 

 
 

I. REAL ESTATE BROKERS' FEES - All obligations of the parties, if any, for payment of 
brokers' fees are reflected in the Real Estate Broker's Fee Addendum attached to this 
Contract. 

 
J. RISK OF LOSS - Should the Improvements be partially or wholly destroyed by fire, 

windstorm, or other casualty prior to Closing, the Buyer will have the option of repairing 
any damage or terminating this Contract. The Buyer's decision to rebuild the Improvements 
or terminate this Contract shall be communicated to Builder in writing within twenty (20) 
days of the loss. If Buyer elects to repair the Improvements, the damaged Improvements 
shall be repaired within a reasonable time and Builder shall have no liability to Buyer for 
any expenses or damages resulting from any delay in Closing. Buyer agrees that it shall 

have no claim to or interest in any insurance proceeds attributable to the loss. 

 
K. RELEASE OF AND INDEMNIFICATION FOR LOSSES SUSTAINED DURING 

CONSTRUCTION - Because of potential safety and health hazards present during 
construction of the Improvements, as well as the practical limitations on the Builder's ability 
to control the activities of all persons involved in the construction process and thereby limit 
the risk of personal injury that may arise from construction activities, the parties agree as 
follows: 
1) Personal Safety: To ensure and to protect the personal health and safety of Buyer 

and Buyer's licensees and invitees, Buyer shall restrict entry by the Buyer and 
Buyer's licensees and invitees onto the Property or into the Improvements to a 
minimum. When Buyer chooses to enter the Property (except at the request of 
Builder), and irrespective of Builder's presence on the Property at such time, 

BUYER AGREES TO AND DOES HEREBY RELEASE, INDEMNIFY AND 
HOLD BUILDER HARMLESS FROM AND AGAINST ANY AND ALL 
CLAIMS, DEMANDS OR CAUSES OF ACTION ARISING IN FAVOR OF 
BUYER OR BUYER'S AGENTS, LICENSEES AND INVITEES ON 
ACCOUNT OF BODILY INJURY, DEATH OR DAMAGE TO OR LOSS OF 

PROPERTY IN ANY WAY OCCURRING OR INCIDENT TO THE 
CONDITION OF THE PROPERTY AND/OR THE IMPROVEMENTS. THIS 
RELEASE AND INDEMNITY IS GIVEN TO BUILDER REGARDLESS OF 
WHETHER THE BUILDER OR ITS AGENTS OR EMPLOYEES ARE 
NEGLIGENT IN WHOLE OR IN PART AND EVEN WHEN THE INJURY, 
DEATH OR DAMAGE TO BUYER OR BUYER'S AGENTS, LICENSEES AND 
INVITEES IS CAUSED BY THE SOLE NEGLIGENCE OF BUILDER OR 
ATTRIBUTABLE TO BUILDER'S NEGLIGENCE PER SE OR IMPOSED BY 
STRICT LIABILITY. 

2) Risks to Vegetation: Buyer also acknowledges that the contemplated construction 
imposes an inherent risk to the health of the trees and vegetation situated on the 
Property, and Buyer understands that Builder cannot guarantee the viability of 
those trees and vegetation. Buyer acknowledges this risk and agrees to release the 
Builder from any claims for damages to or loss of trees or vegetation resulting from 
construction activities. 
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L. LAND USE AND ENVIRONMENTAL DISCLAIMERS - The Builder has informed the 

Buyer and Buyer acknowledges the following: 
1) Adjacent Land Usage: The Builder is neither responsible for nor has control of the 

use of the land adjacent to or in the vicinity of the Property and makes no 
representations or warranties with respect to the use or future use of the land 
adjacent to or in the vicinity of the Property. The Builder also has no control over 
and is not responsible for any easements on, adjacent to, or in the vicinity of the 
Property. Buyer understands that individuals, corporations, and/or utilities may 
have specific rights granted by those easements, if any, including but not limited 
to, access to and use of the land described by the easements, even though the use 
of any easement may not be evident at the present time. 

2) Environmental Risk: The Builder makes no warranties, express or implied, about 
the existing or future health hazards or environmental conditions on the Property, 
in the Improvements, or from adjacent sources, including, but not limited to, 
exposure to radon gas, electric and magnetic fields, shifting or instability of the 
soil and contamination of the Improvements or the surrounding air, water or soil 
from any sources or in any manner. Buyer is advised that the continued presence 
of moisture on components of the Improvements can cause the propagation of 
mold, which may cause allergenic reactions and other health problems in some 
individuals. Upon assuming possession of the Improvements, Buyer is responsible 
for implementing an inspection and maintenance program for the identification and 
elimination of moisture in the Improvements that could give rise to the growth of 
mold or other conditions detrimental to functioning of the Improvements or the 
health of its occupants. Any leak or the presence of moisture that is covered by the 
Builder's Express Home Warranty will be corrected pursuant to that Express Home 
Warranty, but the Buyer's failure to implement an effective maintenance program 
or the failure to promptly notify the Builder of warranty claims will negate the 
Builder's responsibility (if any) for any property damage, personal injury, or other 
loss, damage or liability resulting directly or indirectly from the presence of mold 
or other harmful organisms. 

M. PRE-CLOSING TERMINATION/STIPULATED DAMAGES - In the event any bona fide 
dispute or material misunderstanding (Dispute) arises between Builder and Buyer prior to 
Closing and if such Dispute cannot be resolved to the mutual satisfaction of Builder and 
Buyer, Builder at its election, may either submit the Dispute to mediation and binding 
arbitration as provided in this Contract or may terminate this Contract by written notice to 
Buyer. In the event of termination of this Contract by the Builder pursuant to this paragraph, 
Builder shall return the Termination Damages portion of the Initial Cash Payment as 
defined above, an amount which the parties agree to be a reasonable and foreseeable 
estimate of the damages that might be experienced by the Buyer incident to the cancellation 
of this Contract (it being difficult if not impossible to ascertain those damages). Upon such 
termination of this Contract by Builder and tender of the stipulated liquidated damages, no 
cause of action against Builder shall accrue to the Buyer and Buyer shall execute a written 
release of this Contract and the Deposit and deliver it to the Builder and the Title Company. 
Additionally, the Builder shall have no further obligation to complete and sell the 
Improvements and Property to Buyer and Buyer shall not be obligated to acquire the 
Improvements and Property. Builder is not required to apply the provisions of this 
paragraph to any breach of this Contract by Buyer. 
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N. ALTERNATIVE DISPUTE RESOLUTION - It is the policy of the State of Texas to 
encourage the peaceable resolution of disputes through alternative dispute resolution 
procedures. 
1) Re-Purchase Option: Pursuant to §27.0042 of the Texas Property Code, should the 

Buyer discover, during the first five (5) years after Closing, one or more defects in 
the construction of the Improvements that exceed in the aggregate twenty percent 
(20%) of the fair market value of the Improvements, upon receipt of written notice 
and an opportunity to inspect the defects, the Builder may elect to repurchase the 
Improvements and Property. If the Builder elects this option, the Buyer shall be 
reimbursed the Total Sales Price and all closing costs incurred by the Buyer, plus 
reimbursement of the cost of any permanent improvements made by the Buyer to 
the Improvements and the Property, reasonable moving expenses to vacate the 
Improvements, and reasonable and necessary attorney's fees and inspection costs 
incurred by the Buyer to discover, identify and present the construction defects to 

the Builder. In return, the Buyer will deliver a Special Warranty Deed conveying 
the Improvements and Property to the Builder, free and clear of all liens and claims 
and deliver possession of the Improvements and Property free of any casualty or 
damage caused by the Buyer, normal wear and tear excepted. 

2) Mediation-Binding Arbitration: The parties agree that any dispute (whether arising 
in contract, warranty, tort, statutory or otherwise), including, but not limited to, (a) 
any and all controversies, disputes or claims arising under, or relating to, this 
Contract, and any amendments thereto, the Property, Improvements, or any 
dealings between the Buyer and Builder; (b) any controversy, dispute or claim 
arising by virtue of any representations, omissions, promises or warranties alleged 
to have been made by Builder or Builder's representative; and (c) any personal 
injury or property damage alleged to have been sustained by Buyer on the Property 
or in the subdivision in which the Property is located, shall first be submitted to 
mediation and, if not settled during mediation, shall thereafter be submitted to 
binding arbitration as provided by the Federal Arbitration Act (9 U.S.C. §§ 1 et 
seq.) or, if applicable, by similar state statute, and not by or in a court of law. All 
decisions respecting the arbitrability of any dispute shall be decided by the 
arbitrator. In no event shall Buyer be initially required to pay arbitration costs and 
fees in excess of those that would have been incurred in filing suit in a court of law 
and effecting service of process. The arbitrator may award to the prevailing party, 
if any, as determined by the arbitrator, all or any portion of its costs and fees. "Costs 
and fees" may include reasonable expenses of mediation and/or arbitration, 
including arbitrator's fees, administrative fees, travel expenses and out-of-pocket 
expenses such as copying and telephone, court costs, witness fees, and reasonable 

attorney's fees. The mediation and, if necessary, the arbitration shall be conducted 
pursuant to the procedures set forth in any applicable Third-Party Warranty 
documents. If there is any conflict between this Contract and such procedures, the 
provisions of this Contract shall control. Furthermore, if the mediator and/or 
arbitrator designated in any applicable warranty documents cannot conduct the 
mediation or arbitration for any reason, or if no mediator and/or arbitrator is 
designated, the parties agree to work together in good faith to select a mediator 
and, if all disputes are not resolved by mediation, an arbitrator in the county where 
the Property is located (to the extent practicable). If the parties are unable to agree 
on the appointment of a mediator and/or arbitrator, then the mediation or 
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arbitration, or both, shall be conducted by the American Arbitration Association 
("AAA") in accordance with its applicable rules and procedures provided, 
however, if there is any conflict between this Contract and such rules or 
procedures, the provisions of this Contract shall control. If for any reason the AAA 
is unable or unwilling to conduct the mediation or the binding arbitration, or both, 
either party may petition a court of general jurisdiction in the subject county to 
appoint a mediator and/or arbitrator, or both. It is stipulated and agreed that the 
filing of a petition requesting appointment of a mediator or arbitrator shall not 
constitute a waiver of the right to enforce binding arbitration. 
In any arbitration proceeding between the parties: 
a) All applicable Federal and State law (including Chapter 27 of the Texas 

Property Code) shall apply; 

b) All applicable claims, causes of action, remedies and defenses that would 
be available in court shall apply; 

c) The proceeding shall be conducted by a single arbitrator selected by a 
process designed to ensure the neutrality of the arbitrator; 

d) The parties shall be entitled to conduct reasonable and necessary 
discovery; 

e) The arbitrator shall render a written award and, if requested by any party, 
a reasoned award; 

f) The Buyer shall not be required to pay any unreasonable costs, expenses 
or arbitrator's fees and the arbitrator shall have the right to apportion the 
cost of any such items in an equitable manner in the arbitration award; 

g) Any award rendered in the proceeding shall be final and binding and 
judgment upon any such award may be entered in any court having 
jurisdiction; and 

h) If the proceeding pertains to a construction defect, as that term is defined 
in Chapter 27 of the Texas Property Code (§27.001(4)), then the arbitration 
shall be conducted in the same county as the Property. 

Buyer and Builder agree that notwithstanding anything to the contrary, the rights and 
obligations set forth in this mediation• arbitration agreement shall survive (1) the 
termination of this Contract by either party; (2) the default of this Contract by either party; 
or (3) any closing and delivery of deed. The waiver or invalidity of any portion of this 
mediation-arbitration agreement shall not affect the validity or enforceability of the 
remaining portions of this mediation-arbitration agreement and/or the Contract. Buyer and 
Builder further agree (1) that any dispute involving Builder's directors, officers, partners, 
employees and agents shall be resolved as set forth herein and not in a court of law; and 
(2) that Builder shall have the option to include its subcontractors and suppliers as parties 
in the alternative dispute resolution procedures set forth in this Contract. 
If any party to this Contract files a proceeding in any court to resolve any such controversy, 
dispute or claim, such action shall not constitute a waiver of the right of such party or a bar 
to the right of any other party to seek arbitration of that or any other claim, dispute or 
controversy, and the court shall, upon motion of any party to the proceeding, direct that 
such controversy, dispute or claim be arbitrated in accordance herewith. In as much as this 
Contract provides for mandatory arbitration of disputes, if any party commences litigation 
in violation of this Contract, such party shall reimburse the other parties to the litigation 
for their costs and expenses including attorneys' fees incurred in seeking abatement of such 
litigation and enforcement of arbitration. 
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The requirement that the parties submit any disputes between them to mediation and, if 
that does not resolve the dispute, binding arbitration is absolute and enforceable despite 
there being no signature by either party on this page of the Contract. The parties, by their 
signatures at the end of this Contract, agree to arbitration as if their signatures appeared on 
the page where arbitration is made part of the agreement. 

 
O. WAIVER OF TRIAL BY JURY: IN THE EVENT THAT IT IS DETERMINED THAT 

THE ARBITRATION PROVISIONS OF THE FOREGOING ALTERNATIVE DISPUTE 
RESOLUTION AGREEMENT ARE NOT ENFORCEABLE, THE PARTIES 
STIPULATE AND AGREE THAT ANY AND ALL DISPUTES BETWEEN THEM 
SHALL BE RESOLVED BY A COURT OF COMPETENT JURISDICTION IN THE 
COUNTY WHERE THE PROPERTY IS LOCATED WITHOUT THE USE OF A JURY 
AND THE RIGHT TO A TRIAL BY JURY IS HEREBY EXPRESSLY WAIVED BY 
BUYER AND BUILDER. THE PARTIES FURTHER AGREE THAT THE RIGHTS 

AND OBLIGATIONS SET FORTH IN THIS PARAGRAPH SHALL SURVIVE (1) THE 
TERMINATION OF THIS CONTRACT BY EITHER PARTY; (2) THE DEFAULT OF 
THIS CONTRACT BY EITHER PARTY; OR (3) ANY CLOSING AND DELIVERY OF 
DEED. 
 

P. MUTUAL LIMITATION OF CLAIMS AND REMEDIES - The parties further desire 
pragmatic and logical limitations on claims and remedies to ensure effective and realistic 
dispute resolution. Accordingly, 
1) Limitation of Claims: Under no circumstances shall either Buyer or Builder be 

liable for any special, indirect, or consequential damages, including claims of 
mental anguish, except as otherwise specifically set forth in this Contract. Any 
action or claim, regardless of form, which arises from or relates to this Contract, 
the Work and/or the Improvements is barred unless it is brought by Buyer or 
Builder not later than two (2) years and one (1) day from the date the cause of 
action accrues. 

2) WAIVER OF SUBROGATION; INDEMNITY: THE PARTIES AGREE THAT 
AFTER OCCUPANCY OR CLOSING, WHICHEVER COMES FIRST, THE 
BUYER SHALL SECURE AND MAINTAIN INSURANCE COVERING RISK 
OF LOSS AND DAMAGE TO THE IMPROVEMENTS. THE PARTIES 
FURTHER MUTUALLY AGREE THAT WITH RESPECT TO ANY LOSS OR 
DAMAGE THAT MAY OCCUR TO THE PROPERTY OR IMPROVEMENTS 
BY REASON OF FIRE, THE ELEMENTS, OR ANY OTHER CAUSE WHICH 
COULD BE INSURED AGAINST UNDER THE TERMS OF STANDARD FIRE 
AND EXTENDED COVERAGE INSURANCE POLICIES, REGARDLESS OF 

THE CAUSE OR ORIGIN, INCLUDING NEGLIGENCE OF THE PARTIES 
HERETO, THEIR AGENTS, OFFICERS, AND EMPLOYEES, THE PARTY 
HERETO CARRYING SUCH INSURANCE AND SUFFERING SAID LOSS, 
HEREBY RELEASES THE OTHER FROM ANY AND ALL CLAIMS WITH 
RESPECT TO SUCH LOSS. THE PARTIES FURTHER MUTUALLY AGREE 
THAT THEIR RESPECTIVE INSURANCE COMPANIES SHALL HAVE NO 
RIGHT OF SUBROGATION AGAINST THE OTHER PARTY HERETO ON 
ACCOUNT OF ANY SUCH LOSS AND EACH PARTY AGREES THAT IT 
WILL REQUEST ITS INSURANCE CARRIER TO INCLUDE IN ITS 
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POLICIES SUCH A CLAUSE OR ENDORSEMENT. IF BUYER RECEIVES 
ANY CONSIDERATION FROM A THIRD PARTY, INCLUDING, BUT NOT 
LIMITED TO, AN ASSIGNEE OR SUBROGEE, IN SETTLEMENT OR 
PAYMENT FOR ANY DISPUTE, BUYER SHALL INDEMNIFY BUILDER 
FOR ANY CLAIMS ASSERTED AGAINST BUILDER BY SUCH THIRD 
PARTY, REGARDLESS OF ANY ALLEGATION OF BUILDER'S 
NEGLIGENCE, STRICT LIABILITY, BREACH OF CONTRACT, BREACH 
OF WARRANTY OR VIOLATIONS OF THE TEXAS DECEPTIVE TRADE 
PRACTICES-CONSUMER PROTECTION ACT. NOTHING CONTAINED IN 
THIS PARAGRAPH SHALL BE DEEMED TO MODIFY OR OTHERWISE 
AFFECT RELEASES OF EITHER PARTY FROM LIABILITY FOR CLAIMS 
ELSEWHERE HEREIN CONTAINED. 

 
Q. WARRANTY REQUEST - Buyer and Builder acknowledge and agree that a request for 

warranty performance shall not be construed as a notice of construction defect under the 

Texas Residential Construction Liability Act (“RCLA”), and that any notice under RCLA 
shall be separately sent to Builder in the manner required by RCLA. 

 
R. ATTORNEY FEES - The prevailing party in any arbitration or legal proceedings brought 

under or with relation to this Contract may be entitled to recover from the non-prevailing 
party all costs of such proceeding and reasonable attorney's fees. 

 
S. ESCALATION OF CERTAIN MATERIALS CATEGORIES - Certain building materials 

utilized in the construction of new homes can be subject to price variation based on local, 
regional, and national supply and demand issues and additionally, catastrophic events such 
as hurricanes, tornadoes, floods, earthquakes, terrorism, and wars can dramatically affect 
the price of delivered materials. Categories of materials most commonly affected by these 
variations in demand are sheet goods such as drywall, insulated wiring, soffit trim, plywood, 
OSB, structural members commonly referred to as 2x material, concrete and steel products, 
and petroleum based roofing materials. In the event that there is a significant price increase 
in these construction materials categories in excess of 25% from the average of similar 
materials purchased by Builder in the preceding 30-day period from the execution of this 
Contract, the excess charges will be passed through to Buyer, resulting in an increase in the 
Total Sales Price. Builder will attempt to keep the Buyer informed of cost variations and 
prior to contracting, will attempt to verify the price of materials in these categories, thus 
limiting exposure to the Buyer for any subsequent price changes. Once this contract is 
signed with upgrade choices the contract build price is locked in. No added cost will be 
incurred by the buyer as a result in material cost increase.  

 
19. ALTERATION: No Additions, changes, or revisions to the original plans and specifications may 

be made by Buyer until after Closing. Buyer understands that any modifications made prior to 
Closing by Buyer such as wiring, insulation, or any other changes will be removed when detected. 
This policy is required to comply with local municipal building codes, home warranty provisions, 
and agreement with suppliers and subcontractors. Until Closing, the above-mentioned Property is 
the property of Builder. 

 
20. ALL SQUARE FOOTAGE: Advertisements, marketing materials, model numbers or other plan 

type identification which contain or refer to square footage measurements of all home are 
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approximate. Different standards of measurement may yield different results. For example, the 
square footage measurements used by property tax assessors, multiple listing services, real estate 
appraisers and/or brokers in particular communities each could differ from the standards of square 
footage measurements used by Builder and its architect. Builder relies on its architect when 
presenting all square footage measurements, and Builder makes no representation or warranty as to 
the accuracy of such measurements. 

 
21. SITE PLAN: Any map of the Community in any sales office of Builder may not be an official site 

plan. It is typically an artist’s rendering and is not necessarily drawn to scale. This map is intended 
to give Buyer a general overview of the development. The site plan may not reflect all easements 
with accuracy. Lot lines are also described on the recorded plat map which is available at the sales 
office. The site plan does not constitute a guarantee that the community will be built out or 
developed as shown therein, and Builder makes representation or warranty as to the accuracy of 
such drawings. 

 

22. FUTURE DEVELOPMENT AND HOME DESIGN CHANGES: Buyer is hereby notified that 
future development of the community cannot be predicted with certainty. Builder expressly reserves 
the right to build more or fewer than the number of homes currently planned or to change product 
lines; including, but not limited to, enlarging or decreasing the size of homes; adding larger, smaller 
or differently designed models; or changing (partially or in total) overall designs and/or materials, 
at any point during development of this or any Builder's communities. Due to the inability to predict 
future market conditions with accuracy, Builder makes no representation or warranty to Buyer that 
the community will be built as currently planned, or pursuant to any particular build-out schedule. 

Topographical maps in sales office, lot plotting maps, maps offered by master developers and other 

forms showing "complete" community projections do not in any way constitute Builder's promise 
to complete the community or, if completed, to complete the community as shown. This includes 
any proposed amenities, such as pools, gazebos, hike and bike trails, exercise facilities, etc. Builder 
makes no representation or warranty that it will construct or be the builder of all homes in the 
community. Builder reserves the right to sell, at any time, all, or any portion of the lots within the 
community to any third party, including other developers or builders. 

 
23. RETAINING WALLS: In some communities certain lots may require retaining walls. These may 

be constructed of wood, concrete, or concrete block as recommended by the developer's civil 
engineer, where applicable. The retaining walls may be located on or adjacent to the actual property 
line. Those walls that run along any street or public right of way are inside the Homeowner's 
property line and will be the Homeowner's responsibility to maintain. If the retaining wall is located 
between adjacent property owners, the maintenance and repair of the wall is the joint responsibility 
of the corresponding homeowners. The presence or absence of retaining walls does not affect the 

Total Sales Price of the Home. 

 
24. BOUNDARY WALLS OR FENCING: In certain situations, perimeter walls or fences have been 

or will be constructed around or on a portion of the perimeter of certain tracts to comply with local 
regulations and restrictions. These perimeter walls and fences are often set back onto the 
homeowners’ side of the lot line for aesthetic or traffic viewing designs. Buyers of homes along 
these perimeters or any tract should refer to the recorded plat and/or the home's plot plan when 
determining the actual lot lines of Buyer's lot and any and all easements. Buyers may request a plot 
plan for their home from Builder at the time of their pre-construction meeting. 
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Buyer is aware of any and all encroachment issues and/or common fence arrangements with 
neighbors, and that (a) the fence will not necessarily be centered on the property line and has a 
minimum tolerance of 6" on either side, and (b) any fence which is located along property lines 
between houses is considered a shared asset, and both owners shall be equally responsible for the 
maintenance of the fence even though it may not be located on the boundary line. Being aware of 
the above, Buyer will not hold the Builder, Lender, or neighbor (and any successors or assigns) at 
any fault should there be any disagreements arising because of the placement of the fence. 

 
The Total Sales Price of the Home does not include any retaining walls, other than those installed 
according to original development plans. Buyer(s) of lots with retaining walls should note that 
vehicles should be kept at least six feet (6') from the retaining wall. Dirt behind the wall may settle 
or erode and create indentures in the ground at the top of the wall and should be maintained by the 
homeowner as eroded areas are not warranted. 
 

25. LOT SITE VIEWS: It is the Buyer's responsibility to evaluate the location of the home site and lot 
within the subdivision and determine the acceptability of the assigned lot premium. Any and all 
specific lot prices and/or lot premiums placed by Builder are based on lot location, size, physical 
construction related issues or additional premiums paid by Builder, not for any pre-existing view. 
Any view may be adversely impacted by many occurrences including but not limited to the 
construction of rooftops, buildings. decks, landscaping, or other future development. No statements 
or assurances are made by Builder with respect to the construction and future improvements and 
landscaping that may have an impact upon the view of the Property. Any view from the Property 
or surrounding areas, whether developed or undeveloped, is not part of the value of the Property 
and is not guaranteed. Since Builder cannot control future development adjacent to the surrounding 
community, Builder cannot guarantee to preserve any potential view now or in the future. Builder 
is not responsible for or bound by any representation regarding views made by a salesperson or 
agent under any circumstances. 

 
26. PRICING: Buyer(s) acknowledge that Builder has complete right to establish prices for the sale of 

properties in all its communities, without regard to the price to be paid by the Buyer or any other 
purchasers for any specific lot within the community. Buyer acknowledges Builder's right to have 
offered or to offer new or revised floor plans, price reductions, lower prices, additional features, 
financing incentives, interest rates. and other similar incentives to past or future buyers of properties 
in all its communities without any obligation to offer any comparable incentives to the Buyer. The 
Buyer further acknowledges that it has satisfactorily negotiated its Total Sales Price for the particular 
property (and improvements) within the community and that Buyer is fully satisfied with the price 
and the incentives received in connection with the negotiation of such price. Other than Buyer's 

approved contracted price, all other prices, terms, upgrades, and other concessions, are subject to 
change without notice at the discretion of Builder, including changes in the model homes offered 
for sale, specification levels in future homes. etc. 

 
27. FLATWORK: Driveways, walkways, patios, and all other concrete flatwork finishes vary as 

aggregate materials are applied by hand. All finishes vary in color and texture and the finishes wear 
in varying rates. All concrete flatwork expands and contracts with changes in the atmosphere. This 
may cause settling, cracking, and/or lifting of non-structural flatwork to include driveways, entry 
and sidewalks and patios, none of which are warranted by Builder. 
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28. ATTIC SPACE AND ACCESS: Pull down ladders, access ladders and/or attic access panels and/or 
doors are for providing entry into attic spaces and are designed and intended for access only. Builder 
does not represent or warrant the use of attic space for any storage as existing joist members were not 
designed for support of additional weight. Buyer's use of attic space for storage is at Buyer's own 
risk. 

 
29. MATCHING COLORS AND DYE LOTS: Builder is not responsible to precisely match colors as 

portrayed in model homes for paint, grout, tiles, carpeting and the like. This also applies in 
situations where repairs may be necessary under your Limited Warranty. Any repairs will attempt 
to match colors, but a perfect match cannot be guaranteed. 

 
30. SOILS REPORT AND FOUNDATION: The soil within each community has been tested by an 

engineering firm that specializes in soils engineering. This testing is the basis used when the 
engineers design foundations. These designs, and your foundation, require proper care and 

maintenance of the soils around your foundation. These soils, if over or under watered, can cause 
cracks in your foundation and flatwork. You, as Buyer, are hereby notified that maintaining 
drainage for the life of your home to prevent water from seeping under or ponding around your 
foundation is your responsibility. Care should be used in establishing flower beds or any type of 
planter boxes to ensure water flows away from the foundation. Failure of Homeowner to do so can 
cause your foundation to develop structural problems. 

 
31. YARD DRAINAGE: The drainage pattern in the Home's yard has been established to allow for the 

proper flow of water from slopes and swales in the yard to the street and/or off the yard and, 
ultimately, out of the community. Interference of any type with the established drainage pattern as 
constructed can cause water to be blocked in the yard and lead to structural problems in the Home. 
It is Buyer's responsibility to ensure proper drainage, including downspouts from gutters, is 
maintained to protect the Home's integrity. Buyer understands that he/ she has been advised by 
Builder that Buyer should not change or alter the established drainage pattern(s) without consulting 
a licensed landscape architect or civil engineer. The actions that can alter the established drainage 
pattern include, but are not limited to, the addition or modification to decks, walks, retaining walls, 
patios, gazebos, pools, spas, or any other landscape amenities that block, modify, or alter established 
drainage patterns. 

 
32. SETTLING AND ADJUSTMENT: Every home is an incredibly unique product built with several 

thousand component parts, many of which are natural materials. All new homes are subject to 
changes in the first year as materials dry out and naturally settle. Such settlement occurs in virtually 
all wood-frame construction. During this process, natural phenomena such as hairline cracks in 
sheetrock, concrete, brick and stucco, lumber shrinkage, joint separations and slight realignments 

of moldings, trims and door jams may present in Buyer's Home. In addition, any appliances, and 
operating components of Buyer's Home, to include plumbing, HVAC, and electrical systems, may 
also require fine-tuning or adjustments after initial move-in. Some, but not all of, these types of 
occurrences are covered by the Limited Warranty provided to Buyer at Closing by Builder. They 
will be addressed by Builder upon submission of a written claim in compliance with the procedures 
outlined above and in the Limited Warranty. Buyer is strongly encouraged to review the Limited 
Warranty for precise details regarding coverage and the procedure for determining and making 
claims. 
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33. AGREEMENT OF PARTIES: This Contract, along with the Construction Documents and any 
Change Orders, constitutes the entire agreement between Buyer and Builder and no oral or written 
statements made at or prior to the execution of this Contract shall be binding upon Buyer or Builder. 

Exhibits and addenda which are part of this Contract are: (check all that apply) 
 

   Limited Warranty Addendum 

       Roof Top Selection Addendum  

   Special Provisions Addendum 

   Final Customer Walk-Thru Approval and Punch List 

   Real Estate Broker's Fee Addendum 

   Assignment of Manufactured Product Warranties 

   Release and Waiver of Liability for Change in Lot Size 

BUYER REPRESENTS THAT BUYER HAS READ AND UNDERSTANDS THIS  
CONTRACT, INCLUDING THE AGREEMENT FOR ALTERNATIVE DISPUTE 
RESOLUTION OF DISPUTES RELATED TO THIS CONTRACT. BUYER ALSO 
REPRESENTS THAT NO VERBAL STATEMENT, PROMISE OR CONDITION NOT 
SPECIFICALLY SET FORTH IN THIS CONTRACT OR ANY ATTACHMENTS ARE BEING 
RELIED UPON BY BUYER. BUYER ACKNOWLEDGES THAT THERE ARE NO 
REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, BY BUILDER, ITS 
EMPLOYEES, OWNERS, SHAREHOLDERS, OFFICERS, DIRECTORS OR AGENTS 
EXCEPT THOSE CONTAINED IN THIS CONTRACT. THIS CONTRACT CANNOT BE 
MODIFIED OR AMENDED EXCEPT BY WRITTEN AGREEMENT SIGNED BY THE 
PARTIES. IF ANY COURT OR ARBITRATOR DECLARES ANY PROVISION OF THIS 
CONTRACT TO BE VOID AND UNENFORCEABLE, THEN ONLY THAT PROVISION 
SHALL BE UNENFORCEABLE, WITH THE REMAINDER OF THE CONTRACT 
REMAINING VALID AND ENFORCEABLE. BUYER ACKNOWLEDGES THAT BUILDER  
IS RELYING ON THESE REPRESENTATIONS AND WOULD NOT ENTER INTO THIS 
CONTRACT WITHOUT THIS UNDERSTANDING. 

 
34. CONSULT YOUR ATTORNEY: Builders/Real Estate Licensees cannot give legal advice. This is 

intended to be a legally binding Contract. READ IT CAREFULLY. If you do not understand the 
effect of this Contract, consult your attorney BEFORE signing. 

 
Buyer’s Attorney: Builder’s Attorney: 

 

James A. Ballard 
Dorsett Johnson & Swift, LLP  
12912 Hill Country Blvd., Ste. F-210 
Austin, Texas 78738 
Tel: (512) 600-4565 Fax: (512) 266-3655 
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35. NOTICES: To the extent not otherwise required by law, notices must be in writing and must be 
delivered by personal delivery, by certified mail, return receipt requested, or by electronic phone 
facsimile to the location for each party designated below. 

 
Buyer: Builder: 

 

HARLEY BLACKBURN HOLDINGS, LLC 
 

 
 

 

 

 

 
Either party may change the location for notice upon written notice, delivered as described above. 

 
36. EXECUTION BY BUILDER: This Contract shall not be binding upon Builder until accepted and 

executed by one of its duly authorized officers. No other employee or agent is authorized to enter 

into any contract for construction of the Improvements and sale of the Property on behalf of Builder. 

 
37. NO MERGER: The terms and conditions contained in this Contract shall survive the Closing of the 

sale of the Property and delivery of a deed. 

 
38. APPLICABLE LAW: This Contract and the rights of the parties herein shall be governed by 

and construed in accordance with the laws of the State of Texas. 
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39. SIGNATURES OF PARTIES: 

 
The Contract is subject to Chapter 27 of the Texas Property Code. The provisions of that chapter 
may affect your right to recover damages arising from a construction defect. If you have a complaint 
concerning a construction defect and that defect has not been corrected as may be required by law 
or by contract, you must provide the notice required by Chapter 27 of the Texas Property Code to 
the contractor by certified mail, return receipt requested, not later than the 60th day before the date 
you file suit to recover damages in a court of law or initiate arbitration. The notice must refer to 
Chapter 27 of the Texas Property Code and must describe the construction defect. If requested by 
the contractor, you must provide the contractor an opportunity to inspect and cure the defect as 
provided by Section 27.004 of the Texas Property Code. 

 

 
EXECUTED ON  , 2020. 

 

 
BUYER(S): BUILDER: 

HARLEY BLACKBURN HOLDINGS, LLC 
 
 
 

Signature Date Harley Blackburn Date 
President 

 

Printed Name Address:    
 
 

 
 

Signature Date 
 

 
Printed Name 

 
 

Address:    
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RECEIPT 

 
Receipt of Contract and $  Deposit in the form of                                                                                                             
is acknowledged. 

 
Escrow Agent:     Date:  
By:   Email Address:    
Address:      
Telephone:    
Facsimile:    
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ADDENDUM 1 
 

LIMITED WARRANTY 
 

This limited warranty (“Limited Warranty”) constitutes the sole and only warranty regarding the labor and 
materials used in the construction of above-described Unit and appurtenant common elements (collectively, 
the “Subject Property”) pursuant to the provisions of that certain Residential Construction Contract between 
Builder and Builder. 

 
Builder warrants that all construction and materials incorporated in and made a part of the Subject Property 
shall remain free from material defect in workmanship and quality for a period of one (1) year from the date 
of Closing. A “Material Defect” means a defect that either fails to conform to the latest version of the plans 
and specifications for the Subject Property as of the date of this Limited Warranty or fails to conform to the 
standard of quality of construction of residential condominiums prevalent in Travis County, Texas as of the 
date of this Limited Warranty. Buyer must give Builder written notice of any material defect within ten (10) 
days after Buyer s discovery of the defect; provided, in any event that such notice must be given prior to 
expiration of this Limited Warranty. Any such notice shall be addressed to Builder at the address set forth 
below or such other address for notice furnished to Buyer in writing. Buyer’s sole remedy (in lieu of all 
remedies implied by law or otherwise) against Builder in connection with such material defects shall be to 
require Builder to correct the defect in material or workmanship. Builder shall determine, in Builder’s sole 
discretion, whether any material defect covered by this Limited Warranty shall be repaired or replaced. 

 
Consumer Products (as such term is used and defined by the Federal Trade Commission) that are covered by 
the Magnuson Moss Warranty Act when sold as part of a home are EXCLUDED from this Limited Warranty. 
Such Consumer Products are covered solely to the extent of any manufacturer’s and/or supplier’s warranties. 
Builder hereby assigns to Buyer all manufacturer warranties covering such Consumer Products used in the 
Unit and transferred to Buyer by virtue of purchase of the Unit. Buyer’s sole remedy for the 
malfunction or defect in materials or workmanship of equipment or appliances installed in the Subject 
Property by Builder or its agents or subcontractors (“Installers”) are specifically limited to the warranty 
provided by the manufacturer of such equipment or appliance, unless such claimed defect is or was caused 
by installation by Installers, in which event, this Limited Warranty applies. For purposes of illustration and 
not by way of limitation, such appliances and equipment include the following: refrigerators, freezers, ice 
makers, microwave ovens, conventional ovens, range tops, dishwashers, garbage disposals, trash compactors, 
clothes washers and dryers, heating and air conditioning units, hot water heaters, garage door openers, 
intercom systems, security systems and audio and video equipment. 

 
This Limited Warranty gives Buyer specific legal rights and Buyer may also have other rights under Texas 
law. 

 
The following are limitations to or exceptions from the warranty: 

 
A. All claims under this warranty MUST BE MADE IN WRITING and delivered to Builder prior to 
expiration of this Limited Warranty. The written notice must identify the nature of the defect, the date the 
defect first occurred, the loss or damage claimed, the times that the Builder may have access to the Subject 
Property to inspect the loss or damage and, if necessary, take corrective action. 

 
Buyer must: 

 
1) Contact Builder, Builder, or its representatives, in the most expeditious manner possible; 
2) Do everything within the Buyer s power to mitigate any damage being caused by the problem; and 

3) Accomplish mitigation with prudence and with due regard for relative costs. Builder shall only bear 
those Buyer incurred costs that are reasonable and competitive in the opinion of Builder. 
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B. Builder must be given reasonable time to correct defects to allow subcontractors and vendors to 
correct defects. Buyer acknowledges that work and materials originally supplied through subcontractors 
and vendors may be warranted to Builder by the subcontractors and vendors. Service by these third parties 
is not one hundred percent (100%) under the control of Builder and may not always be as prompt as desired 
by Buyer or Builder. 

 
C. No wood items (other than doors, windows, wood cabinets and countertops) are guaranteed against 
warping, splitting, shrinking, or other characteristics known to be common to wood at this particular locale 
and climate. 

 
D. Cosmetic cracks in sheetrock, wood trim, caulking, stucco, or tile grout joints caused by the normal 
drying out and settling of construction are not covered under this warranty. Cosmetic cracks or separation 
in the surface of ceramic tile installed directly on to the concrete foundation or wood floor or concrete on 
metal decking caused by normal expansion and contraction of the foundation and framing are not covered 
under this warranty. Exposed concrete is not warranted against cosmetic cracking or variations in color. 

 
E. All items which were contracted for directly by Buyer, whether administered by Builder or not, are 
NOT warranted by Builder. This exclusion includes modifications or changes to the original construction. 

 
F. Any item which is a change order to the standard specifications but are performed at cost, without 
profit or at minimal charge as an accommodation to Buyer, carry no warranty by Builder. 

 
G. This Limited Warranty is personal to Buyer and may not be assigned. No assignment shall be 
permitted without the prior written consent of Builder. 

 
H. The introduction of excessive water into the Subject Property must not occur. 

 
I. Normal settling of the Subject Property within tolerances generally acceptable under the building 
standards in effect for the geographic area in which the Subject Property is situated. 

 
FOR BREACH OF THIS LIMITED WARRANTY, DAMAGES INCURRED BY BUYER ARE 
LIMITED TO THE LESSER OF THE COST TO REPAIR OR REPLACE THE DEFECTIVE ITEM OR 
THE DECREASE IN THE MARKET VALUE OF THE ITEM AFFECTED BECAUSE OF THE 
DEFECT. IN NO CASE SHALL BUILDER BE LIABLE TO BUYER FOR PUNITIVE, INCIDENTAL, 
SPECULATIVE OR CONSEQUENTIAL DAMAGES AS A RESULT OF ANY BREACH OF THIS 
LIMITED WARRANTY. 

 
BUILDER DISCLAIMS ALL OTHER WARRANTIES, WRITTEN OR ORAL, EXPRESS OR IMPLIED 
(OTHER THAN THE WARRANTY OF TITLE SET FORTH IN THE DEED FOR THE UNIT), 
INCLUDING WARRANTIES OF MERCHANTABILITY AND WARRANTIES OF FITNESS FOR A 
PARTICULAR USE, REGARDING THE IMPROVEMENTS, FIXTURES, EQUIPMENT, 
MATERIALS, OR OTHER PROPERTY LOCATED ON OR BEING A PART OF THE REAL 
PROPERTY SOLD TO BUYER PURSUANT TO THE PURCHASE AND SALE AGREEMENT. NO 
SAMPLE OR MODEL HAS BEEN MADE PART OF THE BASIS OF THE BARGAIN OR HAS 
CREATED OR AMOUNTED TO AN EXPRESS WARRANTY THAT THE WHOLE OF THE GOODS 
WOULD CONFORM TO ANY SUCH SAMPLE OR MODEL. 

 
BUYER, BY SIGNING THIS LIMITED WARRANTY, WAIVES ANY CLAIM OR CAUSE OF 
ACTION AGAINST BUILDER AND ANY CONTRACTORS OR VENDORS HIRED BY BUILDER 
UNDER ANY THEORY OF IMPLIED WARRANTY OF GOOD AND WORKMANLIKE 
CONSTRUCTION AND THAT ANY SUCH IMPLIED WARRANTY, TO THE EXTENT IT EXISTS 
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IN TEXAS, IS EXPRESSLY REPLACED BY THE TERMS OF THIS LIMITED WARRANTY. 
 
BUILDER SPECIFICALLY DISCLAIMS, AND BUYER SPECIFICALLY WAIVES AND RELEASES 
BUILDER AND ANY CONTRACTORS OR VENDOR HIRED BY BUILDER FROM, ANY CLAIMS 
OR LIABILITY FOR INCIDENTAL, SPECIAL, INDIRECT, OR CONSEQUENTIAL DAMAGES TO 
ANY PERSON OR REAL OR PERSONAL PROPERTY, INCLUDING THE REAL PROPERTY 
UNDERLYING THE REGIME, RESULTING FROM A DEFECT OR FLAW IN ANY 
CONSTRUCTION OR MATERIALS. 

 
BUILDER MAKES NO REPRESENTATION OR WARRANTY CONCERNING ANY GEOLOGICAL 
OR ENVIRONMENTAL MATTERS AND SPECIFICALLY EXCLUDES GEOLOGICAL AND 
ENVIRONMENTAL MATTERS FROM THIS LIMITED WARRANTY. 

 
BUYER HEREBY ACKNOWLEDGES AND ACCEPTS SUCH DISCLAIMERS AND WAIVES ANY 
AND ALL RIGHTS BUYER MAY HAVE BY VIRTUE OF THE REPRESENTATIONS AND 
WARRANTIES DISCLAIMED. EXCEPT AS OTHERWISE PROVIDED IN THIS LIMITED 
WARRANTY, BUYER ASSUMES THE RISK OF DAMAGE OCCURRING ON OR IN THE SUBJECT 
PROPERTY AFTER THE CLOSING, REGARDLESS OF THE CAUSE. 

 
*NOTE: This Limited Warranty has been prepared to comply with the disclosure requirements of the 
federal Magnuson Moss Warranty- Federal Trade Improvement Act (15 U.S.C. § 2301, as amended). 


